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On Jduly 14, 2004, the Court ruled from the Bench in open court that aregularly-
conducted non-collusive foreclosure sale conducted under the Red Property Actions and Proceedings

Law of the State of New Y ork cannot be a fraudulent transfer under any provision of the Debtor and
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Creditor Law of the State of New Y ork, at least where the property is ahome and the party attacking
the sdle isthe Debtor. Because the purchasers at foreclosure here have had to evict the Debtor and
have been stayed from doing so (pending this Court’s decision) by the eviction court?, | rendered my
decison with areservation of the prerogative to enter this Memorandum of Decision promptly
theresfter.

Firgly, the Court adopts the Purchasers Brief asits own Findings and Conclusions and
denies the Debtor relief for the reasons et forth therein.

Secondly, the Court rulesthat it is commanded by BFP vs RTC , 511 U.S. 531 (1994)
to reject the Debtor’ s position because the BFP Court’ s discussion of the market forces at work isas
applicable to the Uniform Fraudulent Conveyances Act asitisto 11 U.S.C. 8 548.

Third, the Court rules that even if not bound, it is persuaded by the Opinion of the
Courtin BFP v. RTC that the reault in that case appertains even under 11 U.S.C. § 544 and the
Uniform Fraudulent Conveyance Act.

Fourth, were the Court totally without guidance of any sort from any higher court, or
from the courts of the state, it would rule that because the present case involves a perceived conflict
between two State statutes - - rather than an effort to reconcile a state statute with 11 U.S.C. § 548 - -

the more specific statute (the RPAPL) prevails over the generd (the Uniform Fraudulent Conveyances

1This Court had lifted the 11 U.S.C. § 362(a) stay and sent the Debtor to the eviction court to make her State
Law arguments.
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Act);? the latter enactment (the RPAPL was recodified in 1962) prevails over the earlier (Article 10 of
the D & C Law was codified in 1924)3, and the Court has a duty to harmonize them if possible,* rather
than jumping to aresult that renders one or the other satute an absurdity.®

As the Defendants argue, the UFCA isacreditors remedy, not a debtor’ sremedy. In
thisregard, it is very different from 11 U.S.C. 8§ 548 and its predecessor (former 11 U.S.C. § 67d).
By itsvery language, 11 U.S.C. § 548 deds with trandfers made by a debtor “voluntarily or
involuntarily.” Debtor and Creditor Law 8 270, on the other hand, defines* conveyance’ only in terms
of the trandferor’ s own voluntary act except for “the creation of any lien or incumbrance” Section 273
dedls only with conveyances made or obligationsincurred “by a person who is or will be thereby
rendered insolvent.” (Suffering atransfer in satifaction of an antecedent is not incurring an
“obligation.”) Sections 273-a, 274 and 275 dso address volitiond acts by the insolvent. Only 8 276
addresses involuntary acts, and that Statute requires that the actor have actual intent to defraud.

That is precisely why it isdways sad that a collusve foreclosure can be set aside. If
the debtor and the lienholder have colluded, it is avoidable. Thusthe 1% Department stated, in Miller
v. Doniger, 293 A.D. 2d 282, 742 N.Y.S.2d 191, that “aforeclosure by a disnterested third party is

not [even] a‘conveyance,” for purposes of a fraudulent conveyance clam.”

297 N.Y .Jur. 2d Statutes § 184.
31d, §177.
4ld, § 183.

S1d, § 188.
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The Debtor here misses the point of the Durrett episode and the amendments to the
Uniform Fraudulent Transfer Act. Durrett (621 F.2d 201, 5 Cir. 190) arosein Texas and involved a
“deed-of-trust” foreclosure - - anon-judicia foreclosure sale. The " deed-of-trust” states and * power-
of-sde mortgage” states needed a statute to overrule Durrett. New York did not need the change
because dl of our ordinary mortgage foreclosures are judicid foreclosures. The RPAPL is the Satutory
remedy for obtaining ajudicid sde to satisfy a mortgage debt. To suggest that the remedy created in
1962 must be construed to condtitute a “fraudulent conveyance” under the 1925 adoption of UFCA
ignores dl rules of statutory congtruction.

Fifth, to the extent, if any, that the matter rests upon public palicy, there can be no
doubt that sound policy requires (1) findity of regularly conducted, non-collusive judicid saes under the
New York RPAPL, and (2) that bankruptcy courts not Sit in review of those saes.

This Court expresses no opinion as to foreclosures under other laws of New Y ork
(such astax foreclosures), or foreclosures under the laws of other states (particularly asto non-judicid
foreclosures, deed-of-trust or smilar powers of sde, and condominium association foreclosures on
resdentid units), or foreclosures raiang issues like the opening words of the Dissent in BFP vs. RTC -
- “ apeppercorn . . . for . .. aCdiforniabeachfront estate.”

SO ORDERED.

Dated: Buffdo, New Y ork
July 20, 2004

U.SB.J.



